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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9413 


District of Columbia, Petitioner , 
v. 

The H. D. Lee Company, Inc., a corporation, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia reversing the action 
of the Assessor of the District of Columbia denying a claim 
of respondent herein (petitioner below) for refund of income 
taxes assessed against it for the calendar year 1942. 

The tax involved was paid under protest on April 15, 1943. 
Respondent seasonably filed a claim for refund thereof which 
was denied January 5, 1945 (App. 5). On April 3, 1945, re¬ 
spondent filed a petition with the Board of Tax Appeals (App. 
1) appealing from the action of the Assessor of the District 


1 



of Columbia in denying such claim for refund and, on May 
25, 1945, by consent of counsel for petitioner and by leave of 
the Board, filed an amended petition (App. 1-4). The decision 
of the Board was entered on June 19, 1946 (App. 6). The 
petitioner (District of Columbia) filed a motion on June 25, 
1946, requesting the Board to make findings of fact and to 
amend its conclusions of law and decision (App. 7, 8, 9). On 
September 11, 1946, the Board entered an order slightly 
amending its prior statement of the case but otherwise over¬ 
ruling the aforesaid motion (App. 9-11). The petition for 
review by this Court was filed on October 1, 1946 (App. 11). 

The Board of Tax Appeals had jurisdiction under the pro¬ 
visions of Section 34 of the District of Columbia Income Tax 
Act (53 Stat. 1103, c. 367; Sec. 47-1534, D. C. Code, 1940 
edition). The jurisdiction of this Court is invoked under the 
provisions of Sections 3 and 4, Title IX, of the District of 
Columbia Revenue Act of 1937, as added by the Act of May 
16, 1938 (52 Stat. 371, c. 223; Secs. 47-2403 and 47-2404, 
D. C. Code, 1940 edition), as amended. 

STATEMENT OF THE CASE 

The respondent was, during the calendar year 1942, a cor¬ 
poration organized under the laws of the state of Kansas and 
was engaged, among other things, in the manufacture of work 
clothing. Respondent’s principal place of business is located 
in Kansas City, Missouri, and it maintains a factory and office 
at Trenton, New Jersey. Respondent, from time to time dur¬ 
ing the tax year involved, sent salesmen into the District of 
Columbia to solicit orders for the sale of work clothing to 
merchants in the District of Columbia. Orders taken by said 
salesmen in the District were shipped f.o.b. Trenton, New 
Jersey (App. 4, 5, 19). 

■ The orders obtained from respondent’s customers in the 
District were taken on blank forms furnished by the respond¬ 
ent to its salesmen which contained spaces to indicate quantity, 
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lot number, size and price of the clothing ordered; the route, 
date and terms of f.o.b. shipment; and for approval of credit 
rating. The order form also contained a space in the heading 
thereof for insertion of the name of the salesman and at the 
bottom thereof the following (App. 10): 

“H. D. LEE MERCANTILE CO. APPROVED 
_Salesman _Buyer” 

All sales of the respondent in the District of Columbia were 
made by respondent’s salesmen (App. 17). No order obtained 
from a customer located in the District was rejected by re¬ 
spondent during the tax year involved (App. 18). It was the 
understanding of one of respondent’s customers in the Dis¬ 
trict, who had been dealing with respondent for many years, 
that when he placed an order for clothing with a salesman of 
respondent the goods would be shipped to him (App. 19, 20). 
The same customer testified that he had an established line 
of credit with respondent and he was not ever told that the 
goods would be shipped “if the credit department approves” 
(App. 20). 

Section 2(b) of the District of Columbia Income Tax Act 
as amended, infra, levied a tax upon “the taxable income from 
District of Columbia sources” for the tax year involved of 
every corporation not specifically exempted therefrom and 
provided, inter alia, that income derived from the procurement 
of orders for the sale of personal propety by means of tele¬ 
phonic communication, written correspondence or solicitation 
by salesmen in the District “where such orders require accept¬ 
ance without the District before becoming binding on the pur¬ 
chaser and seller” and “title to such property passes from 
the seller to the purchaser without the District” is not from 
District of Columbia sources. 

The Assessor of the District assessed a tax against the re¬ 
spondent based on sales of merchandise made by the respond- 
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ent for delivery in the District of Columbia during the calen¬ 
dar year 1942 (App. 4, 5). The Board of Tax Appeals, on 
appeal by respondent from the aforesaid assessment, deter¬ 
mined that title to the merchandise sold by respondent for 
delivery in the District did not pass in the District and that 
the respondent was entitled to a refund of the tax involved 
(App. 5, 6). In thus deciding the case the Board stated in a 
memorandum that this case is governed by the decision of this 
Court in Electric Storage Battery Company, Inc., v. District 

of Columbia, _U. S. App. D. C._, 155 F. 2d 867, and 

referred to the case of Johnson & Wimsatt, Inc., v. District 
of Columbia, D. C. B. T. A., Docket No. 856, 74 Wash. Law 
Rep. 569 (on petition for review by this Court, No. 9384), 
wherein the Board had held that the decision of this Court in 
the Electric Storage Battery Company case, supra, “makes 
the place of passage of title the sole test of taxability” under 
the District of Columbia Income Tax Act. In deciding the 
present case the Board made a “Statement of the Case” rather 
than findings of fact (App. 4, 5). Nothing was included in 
the Board’s statement of the case as to whether the aforesaid 
orders required acceptance within or without the District. 

The petitioner seasonably filed with the Board a motion re¬ 
questing the Board to make findings of fact, and to amend its 
conclusions of law and decision, so as to hold that orders taken 
in the District during the calendar year 1942 by the respond¬ 
ent did not require acceptance without the District before be¬ 
coming binding on the purchaser and seller; that sales of such 
merchandise resulted in taxable income from District sources; 
and that the action of the Assessor in disallowing respondent’s 
claim for refund of the tax involved was correct and should 
be affirmed (App. 7, 8, 9). The Board thereafter entered an 
order amending what was termed “Finding of fact No. II” by 
adding thereto a statement that the orders involved were taken 
on certain blank forms quoted in said order of the Board and a 
statement that such orders were transmitted to the Trenton 
office for credit approval and, if approved, the orders were 
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filled at Trenton, New Jersey, and delivered to a common car¬ 
rier for transportation and delivery in the District of Colum¬ 
bia. In other respects the District’s motion was overruled 
(App. 9-11). 

It is the contention of the petitioner that the sales of mer¬ 
chandise made by respondent for delivery in the District of 
Columbia during the tax year involved did not require ac¬ 
ceptance without the District, were in fact accepted by re¬ 
spondent in the District and thereupon became binding on the 
purchaser and seller, and that the income from such sales is 
therefore taxable income from District sources within the 
meaning of Section 2(b) of the District of Columbia Income 
Tax Act, infra. It is further the contention of the District 
that the Board of Tax Appeals erred in holding that this case 
is governed by the decision of this Court in the Electric Stor¬ 
age Battery Company case, supra. 

' 

STATUTES INVOLVED 

The statutory provisions involved are contained in the Dis¬ 
trict of Columbia Income Tax Act of 1939, as amended, the 
material portions of which are as follows: 

Section 2(b) as originally enacted (53 Stat. 1087, c. 367), 
D. C. Code, 1940 ed., Sec. 47-1502(b), provided: 

“(b) TAX ON CORPORATIONS.—There is here¬ 
by levied for each taxable year upon the taxable in¬ 
come from District of Columbia sources of every cor¬ 
poration, whether domestic or foreign (except those 
organizations expressly exempt under paragraph (d) 
of this section), a tax at the rate of 5 percentum 
thereof.” 

Said Section 2(b) was amended by the Act of June 22, 1942 
(56 Stat. 376, c. 433), D. C. Code, 1940 ed., Supp. IV, Sec. 
47-1502(b), by adding, inter alia, the following proviso: 
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“Provided, however, That income derived from the 
procurement of orders for the sale of personal prop¬ 
erty by means of telephonic communication, written 
correspondence, or solicitation by salesmen in the Dis¬ 
trict where such orders require acceptance without the 
District before becoming binding on the purchaser 
and seller and title to such property passes from the 
seller to the purchaser without the District is not from 
District of Columbia sources:” 

The amendment to Section 2(b) was made applicable to tax¬ 
able years beginning after December 31,1941, by Section 4(a) 
of the Act of June 22, 1942, supra. 

Sec. 4(a) (53 Stat. 1088, c. 367), as amended by Sec. 1(b) 
of the Act of February 2,1942 (56 Stat. 43, c. 33), D. C. Code, 
1940 ed., Supp. IV, Sec. 47-1504(a): 

“DEFINITION.—The words ‘gross income/ as 
used in this title, include gains, profits, and * * * in¬ 
come derived from professions, vocations, trades, 
businesses, commerce, or sales or dealings in property, 
whether real or personal, growing out of the owner¬ 
ship, or use of, or interest in, such property; also from 
# * * transactions of any business carried on for gain 
or profit, or gains or profits, and income derived from 
any source whatever.” 

Sec. 4(b) (53 Stat. 1088, c. 367), D. C. Code, 1940 ed., Sec. 
47-1504(b): 

“(b) OF CORPORATIONS.—In the case of any 
corporation, gross income includes only the gross in¬ 
come from sources within the District of Columbia. 

The proper apportionment and allocation of income 
with respect to sources of income within and without 
the District may be determined by processes or for¬ 
mulas of general apportionment under rules and 
regulations prescribed by the Commissioners.” 

Sec. 43(12) (53 Stat. 1106, c. 367), D. C. Code, 1940 ed., 
Sec. 47-1543(12): 
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“(12) The words 'trade or business’ include the 
engaging in or carrying on of any trade, business, pro¬ 
fession, vocation or calling, or commercial activity in 
the District of Columbia; # * * ” 

Sec. 46, as added by the Act of February 2, 1942 (56 Stat. 

45), as amended by the Act of June 22, 1942 (56 Stat. 376, c. 

433), D. C. Code, 1940 ed., Supp. IV, Sec. 47-1546: 

“Sec. 46. LICENSES.—(a) Every corporation 
(except those expressly exempt from the tax imposed 
by this title) engaging in or carrying on any business, 
or receiving income from District of Columbia 
sources, shall obtain a license so to do on or before 
the 1st day of January of each year: Provided, That 
such license for the calendar year 1942 may be ob¬ 
tained within sixty days after the approval of this 
Act. * * * 


****** 


“(h) The term ‘business,’ as used in this Act, shall 
include the carrying on or exercising for gain or eco¬ 
nomic benefit, either direct or indirect, any trade, 
business, or commercial activity in the District: Pro¬ 
vided, however, That such term shall not include the 
procurement of orders for the sale of personal prop¬ 
erty by means of telephonic communication, written 
correspondence, or solicitation by salesmen in the 
District where such orders require acceptance without 
the District before becoming binding on the purchaser 
and seller and title to such property passes from the . 
seller to the purchaser without the District; * * *.” 

STATEMENT OF POINTS 

1. Orders taken for the merchandise sold by respondent for 
delivery in the District of Columbia during the year 1942 did 
not require acceptance without the District before becoming 
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binding on the respondent and its customers in the District. 
Sales of such merchandise were in fact made in the District 
and the income from such sales was therefore taxable income 
from District sources within the meaning of Section 2(b) of 
the District of Columbia Income Tax Act, as amended, and 
the Board of Tax Appeals was in error in not so holding. 

2. The motion filed on behalf of the District of Columbia 
requesting the Board of Tax Appeals to make findings of fact 
and to amend its conclusions of law and decision should have 
been granted by the Board. 

SUMMARY OF ARGUMENT 

The District Income Tax Act of 1939 as originally enacted and 
as amended is very broad. Prior to the June 22, 1942, amend¬ 
ments corporations were taxed upon income derived from Dis¬ 
trict sources resulting from trades, businesses, commerce, sales 
or dealings in property, transactions of any business carried on 
for gain or profit, and commercial activity of every conceivable 
kind carried on within and without the District. The 1939 Act 
imposed a tax upon the income derived by nonresident cor¬ 
porations from regular and sustained activities of their salesmen 
in the District. The 1942 amendment of Section 2(b) reenacted 
that section as originally enacted and added the proviso here 
applicable excluding income derived from the procurement of 
orders for the sale of personal property by means of solicitation 
in the District, and certain other means, where such orders re¬ 
quire acceptance without the District before binding the parties, 
and title to such property passes without the District Therefore, 
corporations are subject to taxation upon income derived as afore¬ 
said under the 1939 Act, unless the facts show that such income 
is excluded by the qualifying provisions of the 1942 amendment 

The facts in this case show that the orders solicited by respond¬ 
ent’s salesmen in the District did not require acceptance without 
the District before becoming binding upon the respondent and 
its customers. The salesmen made the sales for respondent in 
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the District. This coarse of conduct by the respondent has been 
in effect for many years, was regular and sustained commercial 
activity, and the income from such activity for the year involved 
is subject to taxation in the District. 

The decision of the Board of Tax Appeals holds that the sole 
test of taxability under the District Income Tax Act is whether 
title to property sold passes within or without the District The 
Board relied upon the decision of this Court in Electric Storage 
Battery Co. v. District of Columbia, supra, which petitioner sub¬ 
mits does not make passage of tide to property sold the sole test of 
taxability. In that case the District was neither the place where 
tide passed nor the place where the sales were consummated. 
The Board therefore should have granted the District’s motion 
to make Endings of fact as to where the orders were accepted 
in this case and to amend its conclusions of law and decision 
accordingly. 

ARGUMENT 

I 

Orders procured by respondent in the District did not require 
acceptance without the District before becoming binding on 
purchaser and seller. 

As originally enacted, Section 2(b) of the District of Co¬ 
lumbia Income Tax Act of 1939, supra, levied a tax at the 
rate of five per centum on the taxable income "from District 
of Columbia sources of every corporation, whether domestic 
or foreign” except those organizations expressly exempted 
from the tax. The amendment of Section 2(b) by Section 
1 of the Act of June 22, 1942, supra, added two provisos, the 
first of which provides that income “derived from the pro¬ 
curement of orders for the sale of personal property” by means 
of solicitation by salesmen in the District, and certain other 
means, “where such orders require acceptance without the 
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District before becoming binding on the purchaser and seller” 
and ‘‘title to such property passes from the seller to the pur¬ 
chaser without the District” is not from District of Columbia 
sources. It is with this proviso that we are concerned in the 
present case, since Section 4(a) of the Act of June 22, 1942, 
s-upra, made the amendment involved applicable “to taxable 
years beginning after December 31, 1941,” and the taxes here 
involved were assessed for the calendar year 1942. 

It is important to note that, as originally enacted, Section 
2(b), supra, contained no mention of any “sale,” much less 
any “acceptance” of orders or passage of “title.” However, 
in Section 4(a), supra, the words “gross income” were de¬ 
fined so as to include not only income derived from “voca¬ 
tions, trades, businesses, commerce, or sales or dealings in 
property, whether real or personal, growing out of the owner¬ 
ship, or use of, or interest in, such property,” but also from 
“transactions of any business carried on for gain or profit, or 
gains or profits, and income derived from any source what¬ 
ever.” While under Section 4(b), supra, in the case of any cor¬ 
poration gross income includes only “the gross income from 
sources within the District of Columbia,” there is contained 
in that section a provision for the proper apportionment and 
allocation of income with respect to “sources of income with¬ 
in and without the District.” 

Under Secton 43(12), supra, the words “trade or business” 
are declared to include the “engaging in or carrying on of any 
trade, business, * * * or commercial activity in the District.” 
The Act of February 2, 1942, supra, added Section 46 to the 
District of Columbia Income Tax Act, subsection (a) of which 
requires every corporation (not expressly exempt from the 
tax) engaging in or carrying on any business, or receiving in¬ 
come from District sources, to obtain a license to do so. Sec¬ 
tion 46(h) defined the term “business,” as used in the Act 
of February 2, 1942, supra, to “include the carrying on or ex¬ 
ercising for gain or economic benefit, either direct or indirect, 
any trade, business, or commercial activity in the District.” 
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The Act of June 22, 1942, supra, however, added a proviso to 
Section 46(h) to the effect that the term “business’ 7 shall not 
include the procurement of orders for the sale of personal 
property under conditions and circumstances identically the 
same as those contained in the first proviso of the amend¬ 
ment to Section 2(b), supra. 

The pertinency of the foregoing provisions of the statute 
in question becomes more apparent when it is remembered 
that this act supplants the District business privilege tax 
statute whereunder the tax was measured solely by gross re¬ 
ceipts from District sales. 1 The business privilege tax was, 
as its name implies, a tax imposed upon the privilege of en¬ 
gaging in business in the District. Neild et al. v. District 
of Columbia, 71 App. D. C. 306, 110 F. 2d 246. In much the 
same manner that “gross income” is defined in the District 
Income Tax Act, the term “gross receipts” was defined in 
the Business Privilege Tax Act to mean “the gross receipts 
received from any business in the District” 2 and the term 
“business” included “the carrying on or exercising for gain 
or economic benefit, either direct or indirect, any trade, busi¬ 
ness, # * * or commercial activity * * # in any commerce 
whatsoever in the District * * 3 

Although, in deciding this case, the Board of Tax Appeals 
made a “Statement of the Case” rather than findings of fact 
(App. 4), the Board thereafter entered an order amending 
what it termed “Finding of fact No. II” (App. 9) which was 
item II of the statement of the case. Under these circum¬ 
stances, counsel for petitioner will treat the Board’s state¬ 
ment of the case, as amended, as “findings of fact” for the 
purpose of this argument, since the aforesaid “Statement of 
the Case” as amended correctly states the facts insofar as it 
goes. 


1 Eastman Kodak Co. v. District oj Columbia, 76 U. S. App. D. C. 339, 131 F. 
2d 347. 

2 Title 20, Section 970(f), Supp. V, D. C. Code 1929. 

3 Title 20, Section 970(e), Supp. V, D. C. Code 1929. 
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The evidence shows that orders for clothing sold by re¬ 
spondent to its customers in the District were made on a 
blank form (App. 9, 10) which consisted almost entirely of 
blank spaces to be filled in when the order was made. Pro¬ 
vision is made at the bottom of the form for signature of the 
parties as follows: 

“H. D. LEE MERCANTILE CO. APPROVED 
-Salesman_Buyer” 

The form contained spaces to show the name of the salesman, 
the name and address of the purchaser, credit approval and 
rating; quantity, lot number, size and price of clothing ord¬ 
ered ; and the route, date and terms of f.o.b. shipment. There 
were no conditions, exceptions or reservations anywhere 
printed on the order form used by respondent’s salesmen. No 
order taken in the District was rejected by respondent during 
the tax year involved (App. 18). It was the understanding of 
the only merchant in the District of Columbia who testified at 
the hearing before the Board that when he placed an order 
with the salesmen of the respondent the goods would be 
shipped to him (App. 19). Said merchant had dealt with the 
respondent about 15 or 16 years; and although he had an es¬ 
tablished line of credit with respondent he was not ever told 
that the merchandise would be shipped if the credit depart¬ 
ment approved (App. 20). In answer to interrogatories as to 
the terms of sales contracts entered into by the salesmen of the 
respondent and its customers in the District, the respondent’s 
Treasurer stated, in part (App. 17): “All sales made by trav¬ 
eling salesmen, including those in the District of Columbia, 
are on this standard form of contract or order blank.” (Em¬ 
phasis supplied.) 

In view of the foregoing there can be no doubt that the 
respondent, through its salesmen who solicited orders and made 
sales in the District, was engaging in “business” or “com- 




13 


mercial activity” and “sales or dealings in property” in the 
District within the ordinary meaning of those terms. Hazen 
v. National Rifle Association, 69 App. D. C. 339,101 F. 2d 432;. 
Chaloner v. Helvering, 63 App. D. C. So, 69 F. 2d 571; Dog- 
gett v. Burnet, 62 App. D. C. 103, 65 F. 2d 191. “Mere solici¬ 
tation” of business, without more, when the soliciting activity 
is regular, continuous and sustained, constitutes doing busi¬ 
ness. In Frene v. Louisville Cement Co., 77 U. S. App. D. C. 
129, 134 F. 2d 511, 146 A. L. R. 926, this Court discussed the 
traditional rule to the effect that personal jurisdiction of a 
foreign corporation cannot be acquired when the only basis is 
mere solicitation of business within the borders of the forum’s 
sovereignty and said (77 U. S. App. D. C. 134): 

“It would seem, therefore, that the ‘mere solici¬ 
tation’ rule should be abandoned when the soliciting 
activity is a regular, continuous and sustained course 
of business, as it is in this case. It constitutes, in 
the practical sense, both ‘doing business’ and ‘trans¬ 
acting business,’ and should do so in tne legal sense. 
Although the rule has not been clearly and expressly 
repudiated by the Supreme Court, its integrity has 
been much impaired by the decisions which sustain 
jurisdiction when very little more than ‘mere solici¬ 
tation’ is done.” 

Later, in the case of International Harvester Co. v. Depart¬ 
ment of Treasury, 322 U. S. 340, 88 L. ed. 1313, 64 S. Ct. 1019, 
which involved the constitutionality of an income tax statute 
of the state of Indiana, Mr. Justice Rutledge, in a concurring 
opinion, stated (322 U. S. 354): “The old notion that ‘mere 
solicitation’ is not ‘doing business’ when it is regular, con¬ 
tinuous and persistent is fast losing its force,” and referred 
to the Frene case, supra. In the very recent case of Inter¬ 
national Shoe Co. v. Washington, 326 U. S. 310, 90 L. ed. 
(Adv. 109), 66 S. Ct. 154, it appears that the Supreme Court 
has clearly repudiated the old “mere solicitation” rule dis¬ 
cussed by this Court in the Frene case, supra, and referred to 
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by Mr. Justice Rutledge in the International Harvester Co. 
case, supra . The International Shoe Co. case involved the 
constitutionality of a statute of the state of Washington im¬ 
posing unemployment compensation taxes which had been 
assessed against a Delaware corporation having its principal 
place of business in Missouri, and which maintained places 
of business in several states other than the state of Washing¬ 
ton where the suit arose. The only activity of the foreign 
corporation in the state of Washington in that case was the 
use of several salesmen in that area under the direct super¬ 
vision and control of sales managers located in Missouri. In 
affirming the decision of the Supreme Court of Washington 
sustaining the tax, the United States Supreme Court pointed 
out (326 U. S. 320) that the activities carried on by the cor¬ 
poration in the state of Washington were systematic and con¬ 
tinuous throughout the years in question, were neither ir¬ 
regular nor casual, and that the service of process within the 
state of Washington upon one of the corporation’s agents was 
sufficient. Although this Court distinguished the Frene case 
in Mueller Brass Co. v. Alexander Milbum Co., 80 U. S. App. 
D. C. 274, 152 F. 2d 142, where the agent of the appellant 
conducted business at scattered points elsewhere than the Dis¬ 
trict, the Court pointed out that the agent was present 
in the District to maintain contact with government agencies, 
and did not depart from the position it took in the Frene case 
that the “mere solicitation” rule should be abandoned when 
the soliciting activity is a regular, continuous and sustained 
course of business. 

Under the aforesaid business privilege tax statute, which 
preceded the District of Columbia Income Tax Act, the so¬ 
licitation of orders in the District for the sale of property by 
nonresident corporations clearly constituted engaging in 
“business” and “commercial activity” by such corporations. 
Colgate Palmolive Peet Company v. District of Columbia, 71 
App. D. C. 324, 110 F. 2d 264; Cedar Hill Cemetery Corp. v. 
District of Columbia, 75 App. D. C. 84, 124 F. 2d 286. And 
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this was true where a nonresident partnership, having no office, 
place of business, or resident representative in the District, 
solicited orders for the sale of clothing in the District through 
salesmen, like the respondent in the present case, although 
such orders were subject to acceptance outside the District. 
Panitz v. District of Columbia, 74 App. D. C. 284, 122 F 2d. 61. 

Considering the foregoing, what was the effect of the pro¬ 
viso contained in the 1942 amendment to Section 2(b), supra, 
with respect to solicitation of orders for the sale of personal 
property? It is an accepted rule of statutory construction 
that the general purpose of a proviso is to except something 
from the enacting clause or to restrain or modify that which 
immediately precedes it. United States v. Morrow, 266 U. S. 
531, 534, 69 L. ed. 425, 45 S. Ct. 173; Bride v. Macfarland, 18 
App. D. C. 120, 126, cert. den. 181 U. S. 620, 45 L. ed. 1031, 
21 S. Ct. 924; People v. Sischo, 23 Cal. 2d 478, 144 P. 2d 785, 
793, 150 A. L. R. 1431, 1440; 50 Am. Jur., Statutes (1944 ed.), 
Sec. 438. However, a proviso is sometimes used for other pur¬ 
poses, such as to explain general words of enactment, to guard 
against a possible construction that was not intended and as 
a conjunctive to an independent paragraph. Hall’s Safe Co. 
v. Herring-Hall-Marvin Safe Co., 31 App. D. C. 498, 504; see 
also 50 Am. Jur., supra. Sec. 435, et seq. As stated in United 
States ex rel. Southern P. R. Co. v. Lane, 46 App. D. C. 
74, 82: 

« # * * ru j e s t a t u tory construction is familiar, 
that a proviso must be interpreted in the light of the 
terms of the act to which it is attached. Its opera- 
ion is usually confined to the clause or provision im¬ 
mediately preceding, but where necessary to give ef¬ 
fect to the legislative intent it will be construed as 
applying to the entire act. * * *” 

From a reading of the 1939 Act and the proviso added by 
the 1942 Act, it is clear that the amendment was intended to 
restrain or qualify the definition of “income from District of 
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Columbia sources” as originally defined. Undoubtedly. the 
1939 Act imposed a tax upon gross income of nonresident 
corporations derived from the regular and sustained activities 
of their salesmen in the District. Section 2(b) as originally 
enacted was reenacted and the applicable proviso added by 
the 1942 amendment. Accordingly, under Section 2(b), as 
amended, corporations are subject to taxation upon income 
derived from “sales or dealings in property,” or from “trans¬ 
actions of any business carried on for gain or profit,” or from 
“commercial activity,” or “from any source whatever,” unless 
the facts show that such income is excluded by the qualifying 
‘provisions of the 19^2 amendment. This distinction does not 
appear to have been considered by either the Board of Tax 
Appeals or this Court in Electric Storage Battery Co. v. Dis¬ 
trict of Columbia, infra, which will be later discussed. It is 
of course unnecessary to consider this feature if the sole test 
of taxability is the determination whether the income in ques¬ 
tion was derived from sources within the District under the 
proviso added by the 1942 amendment of Section 2(b). It is 
clear from the facts in the present case that the respondent 
would be liable for the tax involved under the provisions of 
the District of Columbia Income Tax Act of 1939 as it was 
prior to the amendments made by the Act of June 22, 1942 
supra. Therefore, the principal question to be determined is 
whether the orders solicited by respondent’s salesmen in the. 
District required “acceptance without the District before be¬ 
coming binding on the purchaser and seller.” This question, 
we believe, has been answered by this Court in two cases: 

In Curtis v. American Case and Register Co., 38 App. D. C. 
115, the defendant Curtis signed an order in duplicate ad¬ 
dressed to the plaintiff, in which plaintiff was requested to 
make and ship f.o.b. Alliance, Ohio, a certain account register 
and case recorder and extra supplies. The order, inter alia, 
provided that it was taken subject to acceptance by the plain¬ 
tiff. On June 17th, one month and four days after signing the 
order, the defendant, not having been notified of the accept- 
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ance of his order, cancelled said order by letter to the plain¬ 
tiff. Nevertheless, five days after the date of the cancella¬ 
tion of the order by defendant, the plaintiff shipped the goods 
to the defendant. The defendant declined to receive the goods 
or to pay therefor and the plaintiff thereupon filed an action 
to recover the purchase price of the goods, alleging that they 
had been sold to the defendant. At the close of the evidence, 
the plaintiff moved for a directed verdict. The defendant also 
moved for a directed verdict on the ground that the aforesaid 
order did not constitute a contract until accepted, and that 
the offer contained in the order was without consideration and 
was not accepted by the plaintiff within a reasonable time. 
The lower court denied the defendant’s motion but granted 
the plaintiff’s. In reversing and remanding the case to the 
lower court for further proceedings, Mr. Justice Robb, speak¬ 
ing for the Court of Appeals, said (p. 118): 


“The order which the defendant signed was noth¬ 
ing more than an offer to purchase certain goods upon 
the terms therein stated. Plaintiff’s agent was with¬ 
out authority to enter into a binding contiact with 
the defendant. Until the order was accepted by the 
plaintiff, there was no contract between the parties. 
Acceptance of such an offer or order must be affirma¬ 
tively made, and cannot be implied from mere lapse 
of time. Metzler v. Harry Kaufman Co., 32 App. 
D. C. 434. There was no such acceptance prior to 
said letter of June 17th, which, it is claimed by the 
defendant, amounted to a revocation of the order. 
The general rule is well established that an offer given 
without consideration may be withdrawn at any 
time before acceptance. * * *. Before commencing 
the manufacture of the goods mentioned in the order, 
the plaintiff should have notified the defendant of 
the acceptance of his order. Until such notice, there 
was no contract between the parties; and,, if any¬ 
thing was done by the plaintiff looking to the fulfill¬ 
ment of the order, the defendant was not responsible. 
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providing of course he duly countermanded the order 
before its acceptance. When, theiefore, the letter of 
June 17th was written, there was no binding con¬ 
tract between the parties. Prior to that time, the 
plaintiff might have exercised its right to reject the 
defendant’s offer.” 

The case of Stern v. Moneyweight Scale Co., 42 App. D. C. 
162, involved an order for goods from the defendant to the 
plaintiff which was given to the plaintiff’s agent. The order 
did not provide that it was subject to acceptance by the 
plaintiff. Payment for the goods was to be made in monthly 
installments. The affidavit of defense averred, inter alia, that 
the defendant was induced to sign the order and installment 
note through the misrepresentations of the plaintiff’s agent in 
that the defendant understood he was to get the property on 
approval, whereas the written order did not so provide. The 
affidavit of defense alleged that defendant could neither read 
nor write English and he signed the order without reading 
it; that about two or three days after defendant ascertained 
the contents of the paper, he wrote to the plaintiff not to 
ship the property, and that when the property was delivered 
he declined to accept it and returned it to the plaintiff. In 
an action to recover the price of the property alleged to have 
been sold by the plaintiff to the defendant, the lower court 
gave judgment for the plaintiff for want of a sufficient affidavit 
of defense. On appeal it was held that the affidavit of de¬ 
fense should have been held sufficient to entitle the defend¬ 
ant to a hearing upon the merits. In reversing and remanding 
the case for further proceedings, the Court said (p. 166): 

“Since a trial will probably be held, one other ques¬ 
tion raised by the defendant perhaps should be no¬ 
ticed. It is argued that under the authority of Cur¬ 
tis v. American Case & Register Co., 38 App. D. C. 

115, the defendant would be entitled to judgment on 
proof that he had notified the company not to send 
the scale. In the Curtis Case the contract was not 
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to be in force until accepted by the company, while 
in the present case the agent was authorized to con¬ 
summate the contract. The defendant, therefore, 
could not withdraw from his contract unless it was 
induced by the misrepresentation of plaintiff’s agent.” 

The distinction between the Curtis and Stern cases is that 
in the former case the order specifically provided for accept¬ 
ance thereof by the seller whereas in the latter case the order 
did not so provide and the agent of the seller had authority 
to consummate the agreement. 

The evidence in the present case clearly shows that the 
orders given to respondent’s salesmen in the District were 
accepted in the District; that the “sales” were made in the 
District by respondent’s salesmen; that no such sales or “ord¬ 
ers” were rejected by the respondent during the tax year in¬ 
volved, and that this method of doing business in the Dis¬ 
trict by respondent has existed for 15 or 16 years. The evi¬ 
dence further shows that the “sales” or “orders” involved did 
not require acceptance without the District before becoming 
binding on respondent and its customers. 

“ * * * Where a written agreement contains an offer 
on the part of the seller to sell a definite quantity 
of a certain article for a definite price, and the word 
‘Accepted,’ signed by the buyer, this constitutes a 
definite offer and a definite acceptance, resulting in a 
valid agreement of sale.” 46 Am. Jur., Sales (1943 
ed.), Sec. 48. 

The agreement of sale here involved (App. 10), when ap¬ 
plicable blank spaces were filled in and approved by the cus¬ 
tomer in the District, amounts to the same thing. The so- 
called “credit approval” referred to in the evidence (App. 17, 
20) is not and does not purport to be the final act binding 
the parties to the agreement. It is not a material part or 
condition of the agreement (App. 10). As the Supreme Court 
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said in National Bank oj Commerce of Boston v. Merchants’ 
National Bank of Memphis, 91 U. S. 92, 95, 23 L. ed. 208, 210: 

‘‘Everybody understands that a sale on credit entitles 
the purchaser to immediate possession of the prop¬ 
erty sold, unless there be a special agreement that it 
may be retained by the vendor; and such is the well 
recognized doctrine of the law. The reason for this 
is, that very often and with merchants generally the 
thing purchased is needed to provide means for the 
deferred payment of the price. Hence it is justly in¬ 
ferred that the thing is intended to pass at once with¬ 
in the control of the purchaser. It is admitted that 
a different arrangement may be stipulated for. Even • 
in a credit sale, it may be agreed by the parties that 
the vendor shall retain the subject until the expira¬ 
tion of the credit as a security for the payment of the 
sum stipulated. But, if so, the agreement is special, 
something super-added to an ordinary contract of sale 
on credit, the existence of which is not to be pre¬ 
sumed.” 


n 

The motion filed by the District with the Board of Tax Appeals 

should have been granted. 

The motion filed by petitioner in this case requesting the 
Board of Tax Appeals to make findings of fact, and to amend 
its conclusions of law and decision, so as to hold that orders 
taken in the District by the respondent during the tax year 
involved did not require acceptance without the District be¬ 
fore becoming binding on the purchaser and seller; that sales 
of such merchandise resulted in taxable income from District 
sources; and that the action of the Assessor in disallowing re¬ 
spondent’s claim for refund was correct (App. 7, 8, 9), should 
have been granted by the Board. The evidence (App., pas¬ 
sim) clearly supports the aforesaid motion. Although the 
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Board did not file a memorandum or opinion giving the rea¬ 
sons for denial of petitioner's motion, it is apparent that the 
Board was of opinion that the sole test of taxability under the 
statute involved is the place of passage of title to property sold 
and, therefore, whether orders solicited in the District did 
or did not require acceptance without the District before be¬ 
coming binding on the puchaser and seller was immaterial. 
In its opinion in Electric Storage Battery Co. v. District of 
Columbia, 73 Wash. Law Rep. 253, the Board of Tax Appeals, 
having held that the orders there involved did not require 
acceptance without the District before becoming binding on 
the parties and title to the property did not pass without the 
District, made the following statement with reference to Sec¬ 
tion 2(b), supra, as amended (p. 255): 

“* * * In this case two of the conditions necessary 
to bring this proviso into operation were absent. The 
orders did not require acceptance without the District 
before becoming binding, and title to the property did 
not pass from the seller to the purchaser without the 
District.” (Emphasis supplied.) 

On petition for review this Court reversed the decision of the 

Board (_U. S. App. D. C-; 155 F. 2d 867); but 

the reversal was based upon only one of the conditions to 
which the Board referred, i. e., passage of title to the mer¬ 
chandise. This Court said (p. 869): 

“It will therefore be seen that the single question 
for determination is whether the title to the mer¬ 
chandise passed within or without the District of 
Columbia.” (Emphasis supplied.) 

Before passing upon that single question this Court com¬ 
mented upon the Board’s opinion that the actual sales as dis¬ 
tinguished from the passage of title were made in the District, 
as follows: 
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“The Tax Board in its opinion held that the actual 
sales (as distinguished from the passage of title) were 
made in the District of Columbia. While we do not 
regard that fact, if it is a fact, as affecting the result, 
we are nevertheless of opinion that in this respect 
the Board is wrong. The stipulation of facts, as 
found in the record, made between petitioner and the 
District of Columbia is convincing that all sales were 
consummated in Philadelphia. The stipulation re¬ 
cites that— 

“ ‘Petitioner maintains a sales branch office at 
1819 “L” Street, N. W., Washington, D. C. All 
orders obtained by said District Office are subject 
to acceptance and approval by the principal office 
in Philadelphia. # * # ’ 

“The Board construed the quoted language as ap¬ 
plying to present conditions rather than as to those 
existing in 1941 and 1942. But we think this a tor¬ 
tured construction. The apparent purpose of the 
stipulation was to agree upon material incidents as 
of the time of the events out of which the suits arose. 

And the language of the stipulation is only suscep¬ 
tible of this conclusion. 

“We are thus brought back to the question where 
title to the goods passed. * * * ” 

From the foregoing, it seems to counsel for petitioner that 
this Court passed upon only one question, viz., the passage 
of title, and left the question of the place where the sale was 
made, to abide the stipulation, which the Court said “ * # * is 
convincing that all sales were consummated in Philadelphia.” 
Petitioner contends, therefore, that the statement of this 
Court, “While we do not regard that fact, if it is a fact, as 
affecting the result, we are nevertheless of opinion that in this 
respect the Board is wrong,” merely prefaced its conclusion 
that the stipulation on that point was binding on the parties. 
Therefore, the Court would not and did not take notice of 
the possible existence of a fact contrary to the stipulation, 
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holding as it did that such fact was covered by the stipula¬ 
tion. Thus, under this Court’s opinion the District of Co¬ 
lumbia was neither the place where title passed nor the place 
where the sales were consummated. 

Thereafter, the Board decided the case of Johnson & Wim- 
satt, Inc . v. District oj Columbia, 74 Wash. Law Rep. 569 [on 
petition for review by this Court, No. 9384], and in its opinion, 
referring to this Court’s decision in the Electric Storage Bat¬ 
tery case, supra, said: “Thus the decision of the Court of 
Appeals makes the place of passage of title the sole test of 
taxability.” 

In deciding the present case the Board of Tax Appeals 
stated in a memorandum (App. 6) that this case is governed 
by the decision of this Court in the Electric Storage Battery 
case and referred to its decision in the Johnson & Wimsatt case, 
supra . The Board’s decision in this case, and its denial of the 
material portions of petitioner’s motion as aforesaid, clearly 
results from its determination in the Johnson & Wimsatt case 
that passage of title is the sole test of taxability under the 
District Income Tax Act. 

If the passage of title were the sole test of taxability, this 
Court would never have been diverted from a determination 
of that question by what would have been an immaterial 
digression of the effect of the stipulation, and therefore would 
not have been “brought back to the question where title to 
the goods passed.” A close scrutiny of the opinion of this 
Court in the Electric Storage Battery case fails to disclose 
any positive statement that the place of the passage of title 
to goods sold is the sole test of taxability, under Section 2(b), 
of income derived from the sale of personal property, either 
as that section was originally enacted or as amended. 

In the case of Eastman Kodak Co . v. District of Columbia, 
76 U. S. App. D. C. 339, 131 F. 2d 347, this Court had before 
it for determination the question whether certain income was 
properly apportioned under rules and regulations prescibed 
by the Commissioners and therefore taxable as from District 
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sources under Section 2(b), supra. The contention of the pe¬ 
titioner in that case was that since the goods sold in the 
District were produced elsewhere the profit which resulted 
was not entirely or even chiefly “income from sources within 
the District of Columbia.” In answer to this contention this 
Court said (U. S. App. D. C., p. 340): 

“It may be true, as petitioner contends, that from 
the economic point oi view a large portion of the 
income in question is attributable to activity which 
took place outside the District. But that is not ma¬ 
terial to the question whether the income came from 
‘sources’ within the District, as that term is used in 
the tax acts. It has been consistently held that, un¬ 
less a different legislative intention appears, the geo¬ 
graphical ‘source’ of income from the manufacture 
and sale, or purchase and sale, of goods is in the juris¬ 
diction where the sale is made.” (Emphasis sup¬ 
plied.) 

It thus appears that this Court, in considering the single ques¬ 
tion of where title to property passed in the Electric Storage 
Battery case did not impliedly overrule its decision in the 
Eastman Kodak case, or hold that the place of passage of title 
to property is the sole test of taxability under Section 2(b), 
supra, as amended. To so hold would ignore the well accepted 
rule of statutory construction pertaining to provisos in a 
statute which limit or qualify the preceding text and com¬ 
pletely eliminate any consideration of what constitutes engag¬ 
ing in “business,” or “commercial activity,” or “sales or deal¬ 
ings in property,” or “transactions” of business, and other de¬ 
finitive terms used in the District Income Tax Act to deter¬ 
mine what constitutes gross income of corporations for income 
tax purposes. 

For the foregoing reasons the District contends that the 
Board was in error in denying the petitioner’s motion afore¬ 
said, filed June 25, 1946 (App. 7, 8, 9). 
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In the brief filed in this Court by counsel for petitioner in 
the case of District of Columbia v. Johnson & Wimsatt, Inc., 
on petition for review by this Court of a decision of the Board 
of Tax Appeals, No. 9384, extensive discussion was made of 
the inconsistencies existing between the case of Compania 
General v. Collector of Interned Revenue, 279 U. S. 306, 73 
L. ed. 704, 49 S. Ct. 304, and the case of Commissioner of 
Internal Revenue v. East Coast Oil Co. (CCA 5th, 1936), 
85 F. 2d 322, cert. den. 299 U. S. 608, pertaining to what con¬ 
stitutes income from sources within the United States under 
the Federal income tax acts. It is believed that a repetition 
of such discussion in this brief is unnecessary and would un- 
warrantedly increase printing costs. Therefore, in order that 
counsel for respondent will be fully apprised of petitioner’s 
contentions in the Johnson & Wimsatt case, supra, and the 
present case, and to give counsel for respondent an over-all 
picture of petitioner’s position with respect to the District of 
Columbia Income Tax Act of 1939, as amended, a copy of our 
brief which has been filed in the Johnson & Wimsatt case will 
be forwarded to counsel for respondent with a copy of this 
brief. 

CONCLUSION 

It is respectfully submitted that, for the foregoing reasons, 
the decision of the Board of Tax Appeals in this case should 
be reversed and the case remanded. 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
George C. Updegraff, 

i i 7 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner. 

District Building. 
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DOCKET 


Date Proceedings Memorandum 

1945 

Apr. 3 Petition filed, t. p. notified; A. A. Served Income 
Apr. 23 Entry of Appearance of James J. Waters 
May 3 Issue joined; hearing set July 2, 1945 
May 11 Motion of petitioner to file amended petition 
on or before May 24/45. Granted. 

5/25 Amended petition filed by petitioner. 



2 RECEIVED and FILED MAY 25, 1945 

BOARD OF TAX APPEALS FOR THE . 
DISTRICT OF COLUMBIA 

THE H. D. LEE COMPANY, INC., 
formerly The H. D. Lee Mercantile Company, Petitioner, 

vs. 

DISTRICT OF COLUMBIA, Respondent . 

Docket No. 862 
AMENDED PETITION 

The above named petitioner petitions for a cancellation of 
an assessment of taxes against it and alleges as follows: 
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1. The petitioner is a corporation, organized under the laws 
of the State of Kansas, with its principal place of business 
located at Twentieth and Wyandotte Streets, Kansas City, 
Missouri. 

2. The tax in controversy is an income tax for the calendar 
year ending December 31, 1942 and is in the amount of 
$127.19. 

3. The tax was paid by the petitioner under protest on 
April 12, 1943. 

4. The assessment of the tax, the payment thereof and the 
denial of the claim for refund (Exhibit “A” hereto attached) 
are based upon the following error: The income tax in¬ 
volved is based upon the erroneous assumption that the peti¬ 
tioner in the year involved had taxable income in the Dis¬ 
trict of Columbia. 

5. The facts upon which the petitioner relies as the basis of 

this proceeding are as follows: 

3 The H. D. Lee Company, Inc. is engaged, among 

other things, in the manufacture of work clothing. It 
maintains a factory and office at Trenton, New Jersey. The 
company from time to time sends salesmen into the District 
of Columbia to solicit orders from merchants in the District of 
Columbia for work clothing. None of these salesmen is a 
resident of the District of Columbia. All orders solicited in 
the District are subject to acceptance at the office of the 
company at Trenton, New Jersey. All sales made by such 
salesmen are f. o. b. factory or branch. After the orders are 
received and accepted in Trenton, they are filled out of stock 
or the goods to fill the orders are manufactured. The orders 
are then delivered to a common carrier for transportation 
to the customer in the District of Columbia. The freight 
charges are paid by the customer. The H. D. Lee Company, 
Inc. maintains no stock of merchandise in the District of 
Columbia and is not qualified as a foreign corporation in the 
District. All orders taken in the District of Columbia by the 
Lee Company are in writing. The attached form of contract. 
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Exhibit “B”, is the full and complete agreement between the 
Lee Company and its customer and no salesman of the Lee 
Company has any authority to depart from the terms of the 
written contract. 

The petitioner duly filed its claim for refund, which claim 
for refund was denied January 5, 1945. 

WHEREFORE, the petitioner prays that this Board may 
hear the proceeding and award the petitioner the claim for 
refund and grant such other relief as in the premises may be 
deemed right and proper. 

*»•*• * * * 


5 EXHIBIT “A” 

CLAIM FOR REFUND OF INCOME TAX 

To be filed with the Assessor of the District of Columbia 

* * * * 

Name of taxpayer—H. D. Lee Company Incorporated (form¬ 
erly H. D. Lee Mercantile Company) 

Business address—20th & Wyandotte Streets, Kansas City 8, 
Missouri. 

The deponent, being duly sworn according to law, deposes 
and says that this statement is made on behalf of the tax¬ 
payer named, and that the facts given below are true and 
complete: 

1. Period from January 1, 1942 to December 31, 1942. 

2. Amount paid $127.19. 

3. Dates of payment April 12, 1943. 

4. Amount of refund claimed $127.19. 

The deponent verily believes that this claim should be al¬ 
lowed for the following reasons, and is founded upon the 
following specific grounds: 

The only sales which are made in the District of 
Columbia by the Lee Company are the result of 
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solicitation of orders by traveling salesmen who are 
not domiciled in the District of Columbia. 

All such orders taken by these salesmen in the Dis¬ 
trict of Columbia are subject to acceptance or rejec¬ 
tion at the branch office of the company in Trenton, 
New Jersey. If the orders are accepted by the com¬ 
pany the goods are loaded on public trucks or rail¬ 
way cars at Trenton, New Jersey, and of course be¬ 
come the property of the consignee upon delivery 
to the carrier at Trenton. The company makes no 
deliveries in its own trucks nor does it carry any stock 
of merchandise in the District of Columbia. 


6 FILED JUN. 19, 1946 

Appeal from the action of the Assessor in denying claim 
for refund of income tax for 1942. 

STATEMENT OF THE CASE AND CONCLUSIONS 

OF LAW 

I. The parties have entered into the following stipulation 
of facts: 

“It is hereby stipulated and agreed by and between counsel 
for the respective parties in the above entitled proceeding that 
the following facts may be considered as true facts with the 
right of either party to introduce further and additional evi¬ 
dence not inconsistent herewith: 

“1. The H. D. Lee Company, Inc. was organized under the 
laws of the State of Kansas and has its principal place of 
business located at 20th and Wyandotte Streets, Kansas City, 
Missouri. Its corporate name was formerly The H. D. Lee 
Mercantile Company. 

“2. The tax in controversy is an income tax for the calendar 
year ended December 31st, 1942, and amounts to $127.19. 
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“3. The tax was paid by the petitioner under protest on 
April 15th, 1943. 

“4. The H. D. Lee Company, Inc. is engaged, among other 
things, in the manufacture of work clothing. It maintains a 
factory and office at Trenton, New Jersey. 

“5. The company, from time to time, sends salesmen into 
the District of Columbia to solicit orders for the sale of work 
clothing to merchants in the District of Columbia. 

“6. After the orders are received in Trenton they are filled 
out of stock or the goods to fill the orders are manufactured. 
The material is then delivered to a common carrier for trans¬ 
portation to the customer in the District of Cplumbia. 

“7. The H. D. Lee Company, Inc. did not maintain an 
office in the District of Columbia during the calendar yea; 
1942. 

'*8. The petitioner duly filed its claim for refund which 
claim for refund was denied January 5, 1945.” 

II. Orders solicited in the District of Columbia are shipped 
f.o.b. Trenton, New Jersey. Shipments are made either by 
common-carrier truck or by railway and the purchaser pays 
the charges at destination. The freight charges are paid by 
the customer to the carrier upon delivery in the District of 
Columbia. In some cases the Company allows the customer 
a discount if invoice is paid within ten days, equivalent to the 
freight charges. On small shipments which are sent by parcel 
post, postage is prepaid and the cost added to the invoice. 

III. Petitioner has no office or place of business or any stock 
of merchandise in the District of Columbia. It did not have 
any merchandise stored for sale at any place in the District of 
Columbia in 1942. Shipments were made from Trenton, New 
Jersey, to the District of Columbia, by carrier on the usual 
form of bill of lading. 

CONCLUSIONS OF LAW 

1. Title to the merchandise sold by petitioner for delivery 
in the District of Columbia in 1942, did not pass in the Dis- 
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trict of Columbia from petitioner to the purchasers of its 
merchandise. 

2. Sales of such merchandise did not result in taxable in¬ 
come from District of Columbia sources, within the meaning 
of Title II section 2(b) of the Act of July 26, 1939 (53 Stat. 
1087; D. C. Code 1940 section 47-1502-b). 

3. The action of the Assessor in disallowing petitioner’s 
claim for refund of $127.19 for 1942 income tax was errone¬ 
ous, and should be reversed. 

4. Petitioner is entitled to a refund of $127.19 paid to it for 
1942 income tax. 

LAWRENCE KOENIGSBERGER 
Member Sole 

Board of Tax Appeals for the 
District of Columbia 

FILED JUN 19 1946 

******** 

MEMORANDUM 

This case is governed by the decision of the Court of Ap¬ 
peals on May 20, 1946 in Electric Storage Battery Company 
v. District of Columbia. See also Johnson & Wimsatt, Inc., 
B.T.A. D. C. No. 856. 




DECISION 

This proceeding came on to be heard upon the amended 
petition filed herein; and upon consideration thereof, and of 
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the stipulation of the parties and of the evidence adduced at 
the hearing on said amended petition, it is, by the Board, 
this 19th day of June, 1946, 

ADJUDGED AND DETERMINED, | 

. 

That the action of the Assessor in denying the claim of I . 
petitioner, The H. D. Lee Company, Inc., formerly The H. D. 

Lee Mercantile Company, for refund of $127.19 income tax 
assessed against it for the calendar year 1942, be, and it is 
hereby, reversed, and that said petitioner is entitled to a refund 
of $127.19, paid by it for 1942 income tax. 

• **«*«•» 

11 FILED JUN 25 1946 

• • • * * • • * 

MOTION TO MAKE FINDINGS OF FACT AND TO 
AMEND CONCLUSIONS OF LAW AND DECISION 

Comes now the respondent by its counsel and respectfully 
moves the Board to make findings of fact and amend its con¬ 
clusions of law and decision in the following particulars: 

1. Making specific findings of fact, including a finding as 
follows: 

. 

“During the calendar year 1942 a salesman for the 
petitioner periodically came into the District of Co¬ 
lumbia and solicited orders from retail merchants in 
the District on behalf of the petitioner for work cloth¬ 
ing. Such orders were taken on blank forms fur¬ 
nished by the petitioner which contained spaces to 
indicate quantity, lot number, size and price of the 
clothing ordered; the route, date and terms of f.o.b. 
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shipment, and for approval of credit rating. The 
order form also contained a space in the heading 
thereof for insertion of the name of the salesman; 
and at the bottom of the form the following: 

H. D. LEE MERCANTILE CO. APPROVED 

-Salesman_Buyer 

There were no conditions, exceptions or reservations 
anywhere printed on the order form used by peti¬ 
tioner’s salesmen. Shipment of the goods was not 
conditioned upon approval of the credit of peti¬ 
tioner’s customers. Orders solicited in the District 
of Columbia during the calendar year 1942 did 
12 not require acceptance without the District 
before becoming binding on the purchaser and 
seller.” 

2. Deleting Conclusions of Law 2, 3 and 4 and inserting in 
lieu thereof the following: 

“2. Orders taken for the merchandise sold by peti¬ 
tioner for delivery in the District of Columbia in 
1942 did not require acceptance without the District 
before becoming binding on the petitioner and its 
customers in the District. Sales of such merchandise 
resulted in taxable income from District of Columbia 
sources, within the meaning of Title II, section 2(b) 
of the Act of July 26,1939, as amended (56 Stat. 376; 

D. C. Code, 1940 edition, Supp. IV, section 47- 
1502-b). 

“3. The action of the Assessor in disallowing peti¬ 
tioner’s claim for refund of $127.19 for 1942 income 
tax was correct and should be affirmed.” 
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3. Amending the Decision to conform to the findings of 
fact and amended conclusions of law. 

The grounds of this motion are stated in a memorandum 
hereto attached. 

«•••*»*• 

16 FILED SEP. 11 1946 


ORDER ON RESPONDENT’S MOTION TO MAKE 
FINDINGS OF FACT AND TO AMEND CONCLU¬ 
SIONS OF LAW AND DECISION 

Upon consideration of the respondent’s motion to make 
findings of fact and to amend its conclusions of law and deci¬ 
sion, it is, by the Board, this 11th day of September, 1946, 
ORDERED: 

1. Finding of Fact No. 11 is hereby amended by add¬ 
ing thereto the following. 

Said orders were taken on blank forms of peti¬ 
tioner as follows: 
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IS Such orders were then transmitted to the Trenton 
office for credit approval and, if approved, the orders 
were filled at Trenton, N. J. and delivered to a common car¬ 
rier for transportation and delivery in the District of Colum¬ 
bia. 

2. Except as hereinbefore set forth, said motion is hereby 
overruled. 


19 FILED OCT 1, 1946 

BOARD OF TAX APPEALS FOR THE DISTRICT 

OF COLUMBIA 

DISTRICT OF COLUMBIA, Petitioner , 


v. 


THE H. D. LEE COMPANY, INC., Respondent. 

Docket No. S62 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLUM¬ 
BUS OF A DECISION BY THE BOARD OF TAX AP¬ 
PEALS FOR THE DISTRICT OF COLUMBIA 

The District of Columbia, petitioner in this cause (re¬ 
spondent below), by Vernon E. West, Corporation Counsel, 
D. C., Chester H. Gray, Principal Assistant Corporation Coun¬ 
sel, D. C., and G. C. Updegraff, Assistant Corporation Counsel, 
D. C., hereby files its petition for a review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board of Tax Appeals for the District of Co¬ 
lumbia entered June 19, 1946, determining that certain sales 
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made by the respondent (petitioner below) during the cal¬ 
endar year 1942 did not result in taxable income from District 
of Columbia sources within the meaning of Title II, Section 
2(b), of the Act of July 26, 1939 (53 Stat. 1087). 

I. 

The petitioner, hereinafter referred to as the District, is 
a municipal corporation. 


II. 

(a) The controversy involves the question whether sales 
made by respondent during the calendar year 1942 resulted in 
income from District of Columbia sources and is therefore tax¬ 
able under the District of Columbia Income Tax Act. 

(b) The respondent, The H. D. Lee Company, Inc., was, 
during the calendar year 1942, a corporation organized under 
the laws of the state of Kansas and was engaged, among other 
things, in the manufacture of work clothing. Respondent's 

principal place of business is located in Kansas City, 
20 Missouri, and it maintains a factory and office at Tren¬ 
ton, New Jersey. Respondent, from time to time dur¬ 
ing the tax year involved, sent salesmen into the Dis¬ 
trict of Columbia to solicit orders for the sale of work clothing 
to merchants in the District of Columbia. Orders taken in 
the District of Columbia are shipped f.o.b. Trenton, New Jer¬ 
sey. The orders obtained from respondent's customers in the 
District of Columbia were taken on blank forms furnished by 
the respondent which contained spaces to indicate quantity, 
lot number, size and price of the clothing ordered,* the route, 
date and terms of f.o.b. shipment; and for approval of credit 
rating. The order form also contained a space in the heading 
thereof for insertion of the name of the salesman and at the 
bottom of the form the following: 
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“H. D. LEE MERCANTILE CO. APPROVED 
-- Salesman___Buyer” 

(c) Section 2(b) of the District of Columbia Income Tax 
Act as amended by Section 1 of an act approved June 22,1942, 
taxed “the taxable income from District of Columbia sources” 
of every corporation not specifically exempted therefrom and 
provided, inter alia, that income derived from the procure¬ 
ment of orders for the sale of personal property by means of 
telephonic communication, written correspondence or solicita¬ 
tion by salesmen in the District “where such orders require 
acceptance without the District before becoming binding on 
the purchaser and seller” and “title to such property passes 
from the seller to the purchaser without the District” is not 
from District of Columbia sources. 

(d) The Assessor of the District assessed a tax against the 
respondent based on sales of merchandise made by the res¬ 
pondent for delivery in the District of Columbia in the cal¬ 
endar year 1942. The respondent paid such tax under protest 
on April 15, 1943, and duly filed its claim for refund thereof, 
which claim for refund was denied January 5, 1945. On April 
3, 1945, respondent filed a petition with the Board of Tax Ap¬ 
peals appealing from the action of the Assessor in disallowing 
such claim for refund and, on May 25, 1945, by consent of 
counsel for petitioner and by leave of the Board, filed an 

amended petition. 

21 (e) On June 19, 1946, the Board of Tax Appeals 

made a statement of the case bearing upon passage of 
title to the merchandise sold by respondent for delivery in the 
District of Columbia and concluded as a matter of law that 
title to such merchandise did not pass in the District of Co¬ 
lumbia. The Board further concluded that sales of such mer¬ 
chandise did not result in taxable income from District of 
Columbia sources within the meaning of Section 2(b) of the 
District of Columbia Income Tax Act; that the action of the 
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Assessor in disallowing respondent’s claim for refund of the 
tax involved was erroneous; that the respondent was entitled 
to a refund of such tax; and entered a decision accordingly. 
In a memorandum filed on June 19, 1946, the Board of Tax 
Appeals stated that this case is governed by the decision of the 
Court of Appeals on May 20, 1946, in The Electric Storage 
Battery Company, Inc . v. District of Columbia, Nos. 8997-8, 
and referred to the case of Johnson & Wimsatt, Inc . v. District 
of Columbia, Board of Tax Appeals for the District of Colum¬ 
bia, Docket No. 856, 74 Wash. Law Rep. 569. 

(f) The District, on June 25, 1946, moved the Board to 
make findings of fact, and to amend its conclusions of law and 
decision, so as to hold that orders taken in the District during 
the calendar year 1942 by the respondent did not require 
acceptance without the District before becoming binding on 
the purchaser and seller; that sales of such merchandise re¬ 
sulted in taxable income from District of Columbia sources; 
and that the action of the Assessor in disallowing respondent’s 
claim for refund of the tax involved was correct and should be 
affirmed. On September 11, 1946, the Board entered an order 
amending what was termed “Finding of fact No. II” by adding 
thereto a statement that the orders involved were taken on 
certain blank forms quoted in said order of the Board and a 
statement that such orders were transmitted to the Trenton 
office for credit approval and, if approved, the orders were 
filled at Trenton, New Jersey, and delivered to a common car¬ 
rier for transportation and delivery in the District of Colum¬ 
bia. In other respects the District’s motion was overruled. 

(g) It is the contention of the District that the sales of 
merchandise made by respondent for delivery in the 

22 District of Columbia during the calendar year 1942 did 
not require acceptance without the District, were in 
fact accepted by respondent in the District and thereupon 
became binding on the purchaser and seller, and that the in¬ 
come from such sales is therefore taxable income from Dis¬ 
trict of Columbia sources within the meaning of Section 2(b) 
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of the District of Columbia Income Tax Act. It is further the 
contention of the District that the Board of Tax Appeals erred 
in holding that this case is governed by the decision of the 
Court of Appeals in Electric Storage Battery Company v. 
District of Columbia, supra. 

\ 

III. 

I 

■ 

The District, being aggrieved by the statement of the case 
and conclusions of law of the Board of Tax Appeals, by its 
decision entered in pursuance thereto, and by its refusal to 
grant the District’s motion as aforesaid, desires to obtain a 
review thereof by the United States Court of Appeals for the 
District of Columbia. 

******** 

23 RECEIVED and FILED OCT 31, 1945 

INTERROGATORIES TO BE SUBMITTED TO 
G. S. WAYMAN ON BEHALF OF THE PETITIONER 

(1) State your name. 

(2) What position do you hold with the H. D. Lee Com¬ 
pany, Inc.? 

(3) How long have you been so employed? 

(4) In such capacity, do you know of your own knowledge 
the terms of sales contracts entered into by the salesmen of 
the H. D. Lee Company, Inc. and its customers in the Dis¬ 
trict of Columbia? 

(5) If so, what are the terms of such contracts? 

(15) Are orders solicited in the District of Columbia sub¬ 
ject to acceptance at the office of the Company in Trenton 
or by customers in the District of Columbia? 


ii 
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24 RECEIVED and FILED OCT 31 1945 




ANSWERS OF G. S. WAYMAN TO INTERROGATORIES 
ON BEHALF OF PETITIONER 

Mr. G. S. Wayman of lawful age being first duly sworn on 
his oath deposes and says: 

In answer to interrogatory No. 1 deponent states as fol¬ 
lows: 

1. G. S. Wayman, age 58, Residence-101 Morningside 
Drive, Kansas City, Missouri. 

In answer to interrogatory No. 2 deponent states as fol¬ 
lows: 

2. I am at the present time Treasurer of the H. D. Lee 
Company, Inc. 

In answer to interrogatory No. 3 deponent states as follows: 

3. I have been Treasurer of the H. D. Lee Company, Inc. 
since February, 1945. I was assistant Treasurer for 10 years. 
I have been with the company, in all, 26 years. 

In answer to interrogatory No. 4 deponent states as follows: 

4. I have personal knowledge of the terms of the sales con¬ 
tract entered into by the salesmen of the H. D. Lee Company, 
Inc., and its customers in the District of Columbia. The H. D. 
Lee Company, Inc., is a national organization. It is engaged, 
among other things, in the manufacture and sale of work 
clothing. It maintains factory branches at Trenton, New 
Jersey; South Bend, Indiana; Minneapolis, Minnesota; Kan¬ 
sas City, Missouri and San Francisco, California. The 

25 executive and administrative offices of the company are 
at Kansas City. The Company furnishes all of its dif¬ 
ferent branches with a standard form of contract. The com¬ 
pany was formerly known as The H. D. Lee Mercantile Com¬ 
pany but changed its name to that of The H. D. Lee Company, 
Inc. 
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In answer to interrogatory No. 5 deponent states as follows: 

5. All sales made by traveling salesmen, including those in 
the District of Columbia, are on this standard form of contract 
or order blank. All merchandise is shipped F. ,0- B. factory 
branch. In the case of orders solicited in the District of 
Columbia, these orders are shipped F. 0. B. Trenton, New 
Jersey. Shipments are made either by common carrier truck 
or by railway and the purchaser pays the charges at destina¬ 
tion. In some cases the company allows the customer a dis¬ 
count if invoice is paid within ten days equivalent to the 
freight charges. This is in lieu of any other trade discount. 
The customer pays the freight. 

In answer to interrogatory No. 15 deponent states as fol¬ 
lows: 

15. The salesman make routine calls upon customers and 
prospective customers in the District of Columbia and solicits 
orders for work clothing from them. These written orders are 
then transmitted to the Trenton office for credit approval and 
if approved the orders are filled at Trenton, New Jersey and 
delivered to a common carrier for transportation and delivery 
in the District of Columbia to a customer. 

26 RECEIVED AND FILED OCT 31 1945 

******** 


CROSS-INTERROGATORIES TO 

******** 

G. S. WAYMAN ON BEHALF OF RESPONDENT 

1. In your answer to interrogatory No. 5, state the names 
and addresses of the persons, corporations, etc., located in the 
District of Columbia with whom the petitioner entered into 
such contracts during the calendar year 1942. Were such con¬ 
tracts oral or in writing? If such contracts were in writing 
attach as exhibits certified true copies of each contract made 


during the calendar year 1942 with customers located in the 
District of Columbia. 

4. Was any order obtained from a customer located in the 
District of Columbia during the calendar year 1942 rejected? 
If so, identify the order and state the facts and circumstances 
surrounding such rejection and wdiat action, if any, the cus¬ 
tomer took after such rejection was made. 

27 RECEIVED AND FILED OCT 31 1945 


ANSWER OF MR. G. S. WAYMAN TO CROSS¬ 
INTERROGATORIES ON BEHALF OF RESPONDENT 

In answer to cross-interrogatory No. 1 deponent states as 
follows: 

1. All contracts were in writing and were taken on blank 
forms used by the company the same as Exhibit 1 attached 
to this deposition. It is impossible for the company to fur¬ 
nish certified copies of all orders taken in the District of 
Columbia for the calendar year 1942 because the cost of pre¬ 
paring such copies would be disproportionate to the refund 
sought in this case. The Company has not the manpower 
available for this purpose. As shown by the exhibit hereto at¬ 
tached, all orders are taken on Exhibit 1. Certified copies of 
the orders would contribute nothing in the way of additional 
evidence and would in no way alter the facts. 

In answer to cross-interrogatory No. 4 deponent states as 
follows: 

4. I know of no order from the District of Columbia hav¬ 
ing been rejected during the calendar year of 1942. 
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28 TRANSCRIPT OF TESTIMONY TAKEN 
AT WASHINGTON, D. C., 
OCTOBER 31, 1945. 


* * * * * * * # 

29 LOUIS GRITZ, being first duly sworn on behalf of the 
respondent herein, deposes and says: 


DIRECT EXAMINATION 


By Mr. Updegraff: 


# * * 


Q. And you are a clothing merchant in the District of 
Columbia? A. Yes. 

Q. During the year 1942 did you purchase any clothing 
from the H. D. Lee Company? A. Yes. 

Q. Did you purchase that clothing by ordering it from 
salesmen who came to your store? A. Yes, Sir. A few items 
are ordered by mail and by telephone. 

By The Board: To Trenton? 

A. To Trenton, New Jersey. 

Q. During that year 1942 did the Lee Company refuse to 
send you any goods ordered? A. If they had it they sent it 
to me. If they didn’t have it they told me they didn’t have 
it. 

Q. It was your understanding when you placed your order 
with the salesmen that the goods would be shipped to you? 
A. That’s right. 

By The Board: How long have you been dealing with 
this Company? 
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A. Many years; about 15 or 16 years; maybe more. 

Q. You had an established line of credit with them? 
A. Yes, Sir. 

Q. Did they ever say to you, we will ship you this mer¬ 
chandise if the credit department approves it. A. No. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


No. 9413. 


DISTRICT OF COLUMBIA, PETITIONER, 

VS. 

THE H. D. LEE COMPANY, INC., A CORPORATION, 

RESPONDENT. 


BRIEF FOR RESPONDENT. 


STATEMENT OF THE CASE 1 

The respondent is a corporation organized in Kansas, 
with its principal place of business in Kansas City, Mis¬ 
souri. It maintains a factory and branch office at Trenton, 
New Jersey. Periodically, salesmen non resident of the 
District of Columbia solicit orders from merchants in the 
District of Columbia for work clothing. These orders, as 
they are received at Trenton, are filled out of stock, or the 
goods to fill the orders are manufactured. The material 
is delivered to a common carrier for transportation to the 

1 To avoid duplication, the appendix of appellant’s brief will be 
referred to herein as though it were incorporated in the respondent’s 
brief. 
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purchaser in the District. The respondent did not maintain 
an office in the District of Columbia during the calendar 
year, 1942. Orders solicited in the District of Columbia 
are shipped f. o. b. Trenton, New Jersey. The respondent 
has no stock of merchandise in the District of Columbia, 
nor did it have any merchandise stored for sale at any 
place in the District of Columbia in 1942. Shipments were 
made on the usual form of bill of lading (App. 5). 

The subject of the controversy is income taxes paid to 
the District of Columbia in the amount of $127.19 for the 
calendar year ending December 31, 1942. The taxes were 
paid by the respondent April 12, 1943, and claim for refund 
thereof was timely filed with the Assessor of the District 
of Columbia. The claim was denied January 5, 1945 (App. 
2, 3). 

The respondent petitioned the Board of Tax Appeals 
of the District of Columbia for a redetermination of the 
claim for refund and the Board, on June 19, 1946, reversed 
the Assessor and determined the respondent was entitled 
to a refund of $127.19 (App. 6). 

STATEMENT OF POINTS. 

I. 

Orders procured by non resident salesmen of the Dis¬ 
trict of Columbia were subject to acceptance at the respond¬ 
ent’s factory in Trenton, New Jersey, and the goods being 
shipped f. o. b., title thereto passed to the purchaser without 
the District. 


II. 

An Appellate Court cannot disturb a finding of fact 
below when there is substantial evidence in support thereof, 
or from which reasonable inferences may be drawn. 
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ARGUMENT. 

I. 

Orders procured by non resident salesmen of the Dis¬ 
trict of Columbia were subject to acceptance at the respond¬ 
ent’s factory in Trenton, New Jersey, and the goods being 
shipped f. o. b., title thereto passed to the purchaser without 
the District. 

The Board of Tax Appeals, in its opinion, held that the 
decision of this Court in Electric Storage Battery Co. v. 
District of Columbia, 155 F. 2d 867 (1946) was controlling. 
In that case, the battery company, a New Jersey corpora¬ 
tion, maintained a branch office, but no warehouse or stock 
of merchandise in the District of Columbia (emphasis sup¬ 
plied) . It contracted with an individual to act as its whole¬ 
sale distributor in the District of Columbia and the ques¬ 
tion arose as to whether the battery company was subject 
to the payment of income taxes in the District of Columbia. 
This Court, 1. c. 869, stated, 

“It will, therefore, be seen that the single ques¬ 
tion for determination is whether the title to the 
merchandise passed within or without the District of 
Columbia.” 

This Court reversed the Board of Tax Appeals and 
held that under the circumstances title passed without the 
District of Columbia. In the Electric Storage Battery 
case the tax payer shipped the materials f. o. b. in the 
same manner as the H. D. Lee Company in the instant 
case shipped its materials f. o. b. from Trenton. The 
present case even goes a step further than the Electric 
Storage Battery case in that not only were the goods 
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shipped f. o. b. Trenton, but the order was subject to 
approval at the Trenton office, as will be seen from an 
examination of the order blank (App. 10), upon which 
provision is made for the approval of the customer’s 
credit at Trenton. The order blank also provides that 
the shipment is to be made f. o. b. The District of 
Columbia, petitioner, therefore asks this Court to reverse 
a decision which has not yet achieved the distinction of 
one year’s age. 

In its decision the Board of Tax Appeals on June 
19, 1946, observed that the present case was governed 
by the decision in the Electric Storage Battery case 
supra, whereupon the petitioner here moved the Board 
to make a finding of fact and to amend the conclusions 
of law and decision. The Board entered an order upon 
respondent’s motion, in which finding of fact No. II was 
amended by adding thereto a copy of the blank forms 
used by the respondent’s salesmen, and by adding the 
following: 

“Such orders were then transmitted to the Tren¬ 
ton office for credit approval and, if approved, the 
orders were filled at Trenton, N. J., and delivered to a 
common carrier for transportation and delivery in the 
District of Columbia.” 

In all other respects the motion of the District 
of Columbia was denied. The Board, in its finding 
of fact (App. 5) determined that the orders solic¬ 
ited in the District were shipped f. o b. Trenton, 
New Jersey. That finding of fact is not only sup¬ 
ported by the evidence, but the District of Columbia 
offered no proof of any nature whatsoever to the contrary. 
For the purpose of determining the issues here presented 
therefore the goods of the H. D. Lee Company delivered 
in the District of Columbia are shipped f. o. b. Trenton, 
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New Jersey. It is well settled law that when goods are 
shipped f. o. b., title passes to the purchaser upon delivery 
of the goods to a common carrier, at least presumptively 
so. In Amtorg Trading Corporation v. Higgins, 150 F. 2d 
536, 538 (1945), Judge Frank, speaking for the Second Cir¬ 
cuit, said, 

. . i 

“Under the Sales Act and Mercantile Usage, a 
presumption arises that when goods are contracted 
for f. o. b., the property passes to the buyer at the 
time they are delivered on board the carrier.” 

Assuming, then, that at least a presumption exists 
that the goods were shipped f. o. b. Trenton, the peti¬ 
tioner here has produced no evidence to rebut the pre¬ 
sumption. On the contrary, the testimony of G. S. Way- 
man incontrovertibly demonstrates that title to the prop¬ 
erty passed in Trenton. His language is as follows, 
“All merchandise is shipped f. o. b. factory branch. In 
the case of orders solicited in the District of Columbia, 

' i 

these orders are shipped f. o. b. Trenton, New Jersey” 
(App. 5). As a matter of fact, a witness for the District 
of Columbia, Louis Gritz, testified that a few items are 
ordered by mail and by telephone from Washington to 
Trenton” (App. 19). It is submitted that the finding of the 
Board of Tax Appeals that the goods were shipped f. o. b. 
Trenton establishes the passing of title thereto upon de¬ 
livery to the common carrier. 

Section II (b) of the District of Columbia Code 53, 
Stat. 1087, Ch. 367, was amended by the Act of June 22, 
1942 (56 Stat. 376, Ch. 433), inter alia with the follow¬ 
ing paragraph: 

“Provided, however, That income derived from 
the procurement of orders for the sale of personal 
property by means of telephonic communication, 
written correspondence, or solicitation by salesmen 
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in the District where such orders require accept¬ 
ance without the District before becoming binding 
on the purchaser and seller and title to such prop¬ 
erty passes from the seller to the purchaser with¬ 
out the District is not from District of Columbia 
sources.” 

The evidence in this case shows that orders were 
solicited by telephonic communication, written correspond¬ 
ence or solicitation by salesmen non resident in the Dis¬ 
trict of Columbia, and falls four-square with the provi¬ 
sions of the above amendment. 

II. 

An Appellate Court cannot disturb a finding of fact 
below when there is substantial evidence in support thereof, 
or from which reasonable inferences may be drawn. 

Perhaps the controlling authority in support of the 
above proposition is Dobson v. Commissioner, 320 U. S. 
489 (1943), wherein the Supreme Court in an exhaustive 
opinion by Justice Jackson refused to disturb a finding 
of fact by the Tax Court of the United States. It is a 
pardonable assumption to compare the Board of Tax Ap¬ 
peals in the performance of its duties with the Tax Court 
of the United States, and it is respectfully submitted 
that the rule announced in the Dobson case is applicable 
here. The Dobson case involved the questions of whether 
a recovery in one year should be attributed to a loss in 
a prior year, and of whether the “tax benefit” derived 
from the loss should control taxability. The Supreme 
Court held that the Tax Court’s determination of these 
questions was not reversible. In McDonald v. Commis¬ 
sioner, 323 U. S. 57, the Circuit Court had affirmed the 
Tax Court’s disallowance of a deduction for campaign ex¬ 
penses, but in affirming the prevailing opinion of the 
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Supreme Court, first analyzed the applicable statutes 
and then said, 1. c. 64, 

“Even if these conclusions in the setting of federal 
income tax legislation, derived less easily than they 
do from the statutory provisions under scrutiny, we 
should not be inclined to displace the views of the 
Tax Court with our own,” 

and added in a foot note, “that the Tax Court may, as 
is sometimes true even of other courts, indulge in need¬ 
less and erroneous observations is beside the point,” cit¬ 
ing Helvering v. Gorman , 302 U. S. 238. The Court 
observed that it was relieved from discussing the numer¬ 
ous cases tried before the Tax Court with respect to the 
issues before it. It further observed that “to do so in¬ 
volves detailed analyses of the special circumstances of 
various ‘businesses’ and expenses incident to their ‘carry¬ 
ing on.’ We shall not enter this quagmire of particular¬ 
ities.” 1. c. 65. 

Collaterally, one of the issues presented in the pres¬ 
ent controversy is whether the respondent is “doing 
business” in the District of Columbia. Inferentially, the 
Board of Tax Appeals in its decision has determined as 
a matter of fact that such is not the case. Directly per¬ 
tinent and conclusively applicable to this issue is the 
decision of the Supreme Court of the United States in 
Commissioner of Internal Revenue v. Scottish American 
Investment Co., Ltd., 323 U. S. 119 (1944). In that case 
two Circuit Courts had disagreed in appeals from a de¬ 
cision of the Tax Court holding that a foreign corporation 
had an “office or place of business in the United States.” 
Upholding the Tax Court’s “inference drawing” power, 
the Supreme Court said, 1. c. 123, 124, 

“The answer is to be found in a proper realization 
of the distinctive functions of the Tax Court and the 
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Circuit Court of Appeals in this respect. The Tax 
Court has the primary, function of finding the facts 
in tax disputes, weighing the evidence, and choosing 
from among conflicting factual inferences and conclu¬ 
sions those which it considers most reasonable. The 
Circuit Courts of Appeal have no power to change or 
add to those findings of fact or to reweigh the evi¬ 
dence. And when the Tax Court’s factual inferences 
and conclusions are determinative of compliance with 
statutory requirements, the appellate courts are lim¬ 
ited to a determination of whether they have any sub¬ 
stantial basis in the evidence. The judicial eye must 
not in the first instance rove about searching for evi¬ 
dence to support other conflicting inferences and con¬ 
clusions which the judges or the litigants may con¬ 
sider more reasonable or desirable. It must be cast 
directly and primarily upon the evidence in support of 
those made by the Tax Court. If a substantial basis 
is lacking the appellate court may then indulge in 
making its own inferences and conclusions or it may 
remand the case to the Tax Court for further appro¬ 
priate proceedings. But if such a basis is present the 
process of judicial review is at an end. Helvering v. 
National Grocery Co., 304 U. S. 282, 294; Wilmington 
Trust Co. v. Helvering, 316 U. S. 164, 168; Commis¬ 
sioner v. Heininger, .320 U. S. 467, 475; Dobson v. Com¬ 
missioner, 320 U. S. 489. 


In the Scottish American case, supra, there is no doubt 
concerning the question considered by the Supreme Court 
because at the outset, in the very first sentence of the 
opinion the Court said, 1. c. 120, 

“We are confronted here with another aspect of 
the problem of the judicial reviewability of Tax Court 
determinations.” 

N 

It is not the respondent’s position that any decision of 
a Tax Court or a Board of Tax Appeals is not subject to 
review by an Appellate Court. As stated in the Scottish 
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American case cited supra, the Circuit Courts have their 
very important functions to perform but in support of 
orderly practice and procedure and the uniform enforce¬ 
ment of revenue laws, reviewing courts must assume an 
abstinence from invading the realm of a fact finding body. 
To hold otherwise would nullify the labors of the lower 
courts. 


CONCLUSION. 

It is respectfully submitted that for the foregoing rea¬ 
sons the decision of the Board of Tax Appeals should be 
affirmed. 

Respectfully, 

Charles M. Blackmar, 

James J. Waters, 

Commerce Building, 

Kansas City, Missouri, 
Counsel for Respondent. 

Blackmar, Newkirk, Eager, Swanson & Midgley, 

Of Counsel. 




